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CHILDREN AND COMMUNITY DEVELOPMENT BILL 2003 
Consideration in Detail 

Resumed from 10 March. 

Debate was adjourned after clause 28, as amended, had been agreed to. 

Clause 29:  Provisional protection and care: meaning and effect - 
Ms S.E. WALKER:  Is what is contained in this clause current practice?  

Ms S.M. McHALE:  No, provisional care and protection is a new provision in this Bill.   

Ms S.E. WALKER:  Can the minister please explain that provision?  

Ms S.M. McHALE:  Broadly speaking, it is a new provision and it clarifies that any child for whom the chief 
executive officer may have a protection order before the court is essentially deemed to be a child in the CEO’s 
care.  Therefore, that child will receive the same care and attention as any other child.  It formalises that period 
of time from when the child initially comes into care and a court order is issued or not issued, which can be up to 
six months or more depending on the processes of the court.  This provision ensures that the child has access to 
proper care planning during that time and it formalises the importance of having those services and attention in 
place.   

Ms S.E. WALKER:  Can the minister explain what happens to the child when it is taken into provisional 
protection care?  When the child is taken away from its home or wherever, where does it go?  

Ms S.M. McHALE:  The child could be taken into care through either an emergency situation or in a planned 
way.  The child is apprehended, which is the language that is used at the moment in the Act.  That child can be 
placed in foster care, a group home or some other appropriate facility.  When the child comes into care it is 
placed out of home, and then the department makes an application for wardship.  If it is a consent application, it 
is usually heard more quickly than a contested one, but the court ultimately hears the application and determines 
whether the child is then made a ward of the State.  For that period of time, the child is in alternative care such as 
foster care, a group home, a relative carer or another form of care.   

Mr R.F. JOHNSON:  The minister just said that some of the children are taken into direct care under her agency, 
which obviously means hostels, and that others are given to foster carers or relative carers.  Can the minister give 
me a breakdown of the number of children in those particular areas under the direct care of the department such 
as the hostel, which is run by the department’s staff, and how many go into foster care and relative care?  Are the 
parents informed of where their children are going?  I ask that because I want to be assured that, in the case of a 
parents who may have sexually abused their child, they are not in a position to know where the child is so they 
can perpetrate another crime.   

Ms S.M. McHALE:  Yes, they may know where the child has gone but it depends on the circumstances.  The 
member is absolutely right.  If the parents or other family members for that matter are considered to be a threat 
to the child, the whereabouts of the child will not be disclosed to the family.  In other circumstances, they are.  I 
am happy to provide that breakdown for the member of where the children go but I do not have that information 
at my fingertips.  The vast majority of children in care are with foster carers.  Nowadays, a very small number of 
children are in departmental care.  Others are in group homes run by non-government agencies.  As a general 
rule of thumb, out of the 1 800 or so children - the number varies, as does the mix - the vast majority are in foster 
homes.  About 200 beds are available in group homes but quite a few children are in relative care.  There are 
foster carers, relative carers, departmental hostels and non-government group homes, and I will provide the 
member with that breakdown.   

Mr R.F. Johnson:  Am I right in saying that the number of direct care department beds has reduced over the years 
and there has been an encouragement to send children to foster carers rather than keep them in the hostel 
situation?  

Ms S.M. McHALE:  Yes, over decades there has been a program of de-institutionalising people in departmental 
hostels.  It has been done in the areas of disability and children’s services.  Over about 20 years, we have gone 
from having quite a number of children in departmental group homes to now a small handful.   

Mr R.F. Johnson:  Obviously, some children have to be in departmental homes because they are very difficult to 
manage.  It is not fair to send them to foster carers when the children can be disruptive and violent, even though 
they are under care and protection orders.  I believe there have been problems in some of the hostels as well.   

Ms S.M. McHALE:  Broadly, the answer is yes.  However, we need a variety of care options.  The children who 
end up in departmental hostels such as Kyewong, Tudor Lodge, Bedford Hostel and Darlington are typically 
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young people who may well have been through a series of foster carers and are very disturbed and difficult.  
They need that intensive support that is provided in group hostels. 

Ms S.E. WALKER:  I understood that it was current practice for children to be taken into provisional protection 
and care, but the minister said that this is a new provision.   

Ms S.M. McHale:  It is a new provision.   

Ms S.E. WALKER:  Sure, but is it not already practice?  Is this not what normally happens?   

Ms S.M. McHale:  There is a period between children coming into care and the court issuing an order.   

Ms S.E. WALKER:  I know that.  That is already being done.  That is what I asked and the minister said no.   

Ms S.M. McHale:  You asked me whether this was a new provision and the answer is that it is.   

Ms S.E. WALKER:  I asked the minister whether this was current practice.  Is this common practice?  That is 
what I asked, and the minister said no.   

Ms S.M. McHale:  I think that if you check the Hansard, you will find that you asked whether this was a new 
provision.  It is a new provision.  It provides new processes for managing children in care, such as care plans.  It 
will legislate for the practice involved in the first step of taking a child into care.   

Ms S.E. WALKER:  Is that not the same provision as the one under the Child Welfare Act that is currently being 
used to pick up children under the Northbridge curfew?   

Ms S.M. McHale:  No.   

Ms S.E. WALKER:  What is the provision that enables that to be done under the Child Welfare Act?   

Ms S.M. McHale:  Section 138B.   

Ms S.E. WALKER:  Section 138B is headed “Immediate Care”.  Section 29 of the Child Welfare Act, headed 
“Power to apprehend child in need of care and protection”, states -  

(1) Any officer of the Department authorised by the Minister and any police officer may, without 
warrant, apprehend any child appearing or suspected to be in need of care and protection.  

I asked the minister where the child would go and she replied that a child would go to foster carers or to a home.  
Section 29 continues -  

(2) When any such child is apprehended, pending the hearing of the application, the child shall 
be - 

(a) taken to his place of residence and there left, upon the recognizance of a near relative 
for his appearance;  

(b) placed with some respectable person and such arrangement or agreement may be 
made as may be necessary or proper for the care and maintenance of that child; or  

(c) taken to and placed in any Departmental facility of an appropriate kind, or such other 
suitable place as is approved by the Director-General.  

The current practice, which appears to be embodied in clause 29 of the Bill, is embodied in section 29 of the Act.  
Are we talking about the same sort of provision?  The Act provides a power to apprehend, without warrant, a 
child in need of care and protection.  The Bill provides a power, with or without warrant, to apprehend a child 
for provisional protection and care.  Is it the same thing?  I ask the minister to explain that.   

Ms S.M. McHALE:  The Bill clarifies the status of the child in the intervening period between a child coming 
into care and an ultimate order being made.  It clarifies the status of the chief executive officer in terms of the 
decisions made about the child under clause 29(2).  That is a grey area at the moment.  The Bill also provides for 
effective planning.  My understanding is that the work around care plans is not covered by the current Act.  It is 
a new provision in terms of the powers and processes that are established under the clause.   

Dr E. CONSTABLE:  There is one aspect of this clause that I would like clarified.  I refer to subclause (1), 
where it states - 

A reference in this Part to a child being in . . . the care of the CEO. 

Does that change the provision under the Act, and where does ministerial responsibility come into the picture?  It 
has always been my understanding - I might be wrong - that children in care are in the care of the minister and 
not the CEO.  Does this Bill change the emphasis of what has been in previous Acts of this Parliament?   
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Ms S.M. McHALE:  I refer to section 10 of the Act, headed “General powers of Director-General”, which 
states - 

(1) Subject to the regulations and the direction of the Minister, the Director-General shall - 

(a) be the guardian and have the care, management and control of the persons and 
property of all wards;  

Dr E. Constable interjected. 

Ms S.M. McHALE:  No, under the direction of the minister.  This section provides the general powers of the 
director general and talks about wards. 

Dr E. Constable:  Will the direction of the minister be removed from the legislation if this Bill is passed?  I am 
interested in the line between ministerial responsibility and the CEO’s responsibility.  What responsibility does 
the minister have in all of this if we remove ministerial direction from the legislation?  It is a change.  It might 
appear to be an insignificant change.  It is certainly a subtle change, but I think it is a very important one.   

Ms S.M. McHALE:  Ultimately, the director general is accountable to me under the Public Sector Management 
Act for any decision that she or he makes.   

Dr E. Constable:  I am not talking about the CEO’s accountability to you but about ministerial responsibility.  
The direction of the minister in that section is very different from what we will now have.  I want to know why it 
has been changed.   

Ms S.M. McHALE:  I will seek some advice from my advisers on that point.  I will come back to the member for 
Churchlands, rather than just stand here. 

Dr E. Constable:  The question will come up again with other clauses.   

Ms S.M. McHALE:  I am happy to seek advice on that. 

Ms S.E. WALKER:  Are children currently taken into provisional protection and care under section 29 of the 
Child Welfare Act?   

Ms S.M. McHALE:  The terminology is different.  There is no provisional protection and care under the Act.  
The Act uses different terminology.  There are powers under the Child Welfare Act to apprehend children.  This 
Bill formalises that process.  It is absolutely correct to say that this clause on provisional protection and care is a 
new provision.  There are powers of apprehension in the old Act, which are articulated in section 29 as 
apprehending the child.  However, the Bill clarifies the processes around the provisional protection and care of a 
child, such as ensuring that the child receives the same level of care as it would if it were in the care of the CEO.  
It also clarifies that plans will be in place and, for instance, issues around the day-to-day decision making 
concerning the child.  That is not currently clear.  During this time the parents still have parental responsibilities 
and rights.  In practice there have been issues around who can make the day-to-day decisions about the child, 
such as seeking medical advice, surgery and schooling.  The right of the CEO to make those sorts of decisions 
was not clear under the old Act.  This Bill clarifies those powers for the CEO to make decisions before a child is 
subject to a formal court order.   

Ms S.E. WALKER:  I asked the minister whether a child was currently able to be taken into provisional 
protection.  Her adviser said yes but the minister rose and said something different.  

Mr A.D. McRae interjected.   

Ms S.E. WALKER:  I do know what was said because I pay attention in this place.  The adviser next to the 
minister said yes.  That is what I wanted to hear.  I want to know whether the provisions are the same; and I 
believe they are.  I know why the minister does not want to acknowledge that.  It is current practice.  I want to 
know what is new in this Bill.  It is not a new process for a child to be placed in provisional protection and care.  
It is okay for the minister to put a spin on it and call it new terminology.  However, under section 29 of the 
Welfare Act the Department for Community Development has the power to apprehend a child in need of care 
and protection before a court order is obtained.  That is what this clause provides.  

Clause put and passed. 

Clause 30:  Child in CEO’s care - 
Dr E. CONSTABLE:  I refer to the words “in the CEO’s care”.  Is this a change from previous legislation, 
particularly from some aspect of ministerial direction and responsibility to simply the CEO’s care, or is it under 
ministerial direction?  If a child in care were to make allegations of sexual abuse and the alleged perpetrator was 
charged and convicted, and the child sought legal advice - I understand the child would be entitled to do so - 
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based on which the child chose to sue the department, would the child be suing the CEO because the child was in 
the care of the CEO or would the child be suing the minister?  What would happen in that case?  I understand 
that currently the child can sue the minister, and probably others as well; the minister is in the line of fire.  It is 
very important that we determine any subtle or deliberate changes and have them explained.  I am not suggesting 
anything untoward but I would like to understand whether there is a change of emphasis and, if so, the reasons 
for it.  

Ms S.M. McHALE:  I am advised that the child would sue the State if that happened.  

Dr E. Constable:  Under this new legislation?   

Ms S.M. McHALE:  No, not particularly under this legislation or the Child Welfare Act.  No specific Act gives 
the child the right to sue the State.  It is established in legal principles.  

This clause draws together the circumstances in which the CEO has responsibility for the child.  It clarifies, for 
instance, the requirement for case planning, appeals and access to appeals.  The children under these four 
categories will be covered by the children’s charter of rights.  The clause is not in the Act because those various 
protection orders do not exist, nor does the phrase “provisional protection and care”.  I have been reminded that I 
have the power to direct the CEO under various sections of the Public Sector Management Act.  

Dr E. CONSTABLE:  The minister will recall that in the last estimates committee I referred to, I think, five cases 
in which children had initiated some action and sought legal advice.  I cannot remember all the circumstances 
but that is not important now.  The advice was related to sexual abuse while in care.  I understood in those cases 
that the children were able to sue the minister, the CEO and others.  Is my understanding incorrect; is my 
memory failing me?  I was sure a child could name the minister, the CEO and others in that action.  

Ms S.M. McHALE:  In those cases, those children were suing the State.  Their capacity to sue is not contained in 
the Child Welfare Act.  

Dr J.M. WOOLLARD:  Central to this Act are the definitions of abuse.  During the second reading debate, I said 
I would seek from the minister the definitions of abuse.  Yesterday, during consideration in detail, I asked for 
them again.  The minister said that she would provide me with the working definitions of physical, emotional 
and psychological abuse and neglect.  Will the minister table them or provide a copy of those working 
definitions?  

Ms S.M. McHale:  I am happy to table them. 

[See paper No 2182.]  

Dr J.M. Woollard:  Thank you, minister. 

Ms S.E. WALKER:  There is nothing new in this section, is there?  It refers to the CEO, which is the director 
general, and reads - 

For the purposes of this Part a child is “in the CEO’s care” if the child - 

(a) is in provisional protection and care; 

That happens now.  Without a warrant, the department can apprehend a child under the Child Welfare Act.  It 
continues - 

(b) is the subject of a protection order (time-limited) or protection order (until 18); 

That is in place.  Will the minister advise if it is not in place? 

(c) is the subject of a negotiated placement agreement.  

I think that is new wording, but I believe it is not new practice.  Will the minister advise us?  

(d) is provided with placement services under section 32(1)(a).  

Are not the placement services already provided?  Will the minister please address the list and let me know.  

Ms S.M. McHALE:  I have answered the question previously.  These are new terminologies.  The phrase 
“negotiated placement agreement” does not exist in the Act.  

Ms S.E. Walker:  What is it?   

Ms S.M. McHALE:  There may be alternative forms of it.  This clause codifies the work.  

Ms S.E. Walker:  The practice.  
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Ms S.M. McHALE:  It covers some of the practice, but at present a negotiated placement agreement does not 
exist.   

Ms S.E. Walker:  Will the minister tell us what a negotiated placement agreement is?   

Ms S.M. McHALE:  I will do that when we debate the relevant clause.  I will not pre-empt debate on later 
clauses.  A time-limited protection order does not exist, nor does the capacity for protection until 18.  Wardship 
applies now, but we are moving away from that single order to a more flexible set of orders.  The member does 
not think it is new; I am telling her it is new.  

Ms S.E. WALKER:  The terminology is new.  The minister is now saying that a child cannot be put in 
provisional protection or care.  That is not true.  The minister is not being truthful with this Parliament.  She 
wants people to think this is a new provision that is the product of her vision.  A child can be taken into 
provisional protection and care.  It can be worded differently, but that is what happens.  A child can be the 
subject of a protection order until the age of 18 years.  The minister says that she will not say what a negotiated 
placement agreement means.  She can dig in her heels but we are entitled to know what clause 30 means.  I am 
horrified to learn that there are negotiated placement agreements.  The minister says it is new terminology but it 
already exists in practice in different forms.  According to paragraph (d), a child is already provided with 
placement services under clause 32(1)(a).  If that is not the case, what additional placement services will be 
provided to children as a result of being in the CEO’s care under this provision? 

Ms S.M. McHALE:  Children who are affected by paragraph (d) are not defined under the current Act.  We 
provide placement services but we are bringing them under this Bill so that it is quite clear that children have a 
right to services. 

Clause put and passed. 

Clause 31:  CEO may cause inquiries to be made about child - 
Dr E. CONSTABLE:  Will the minister take us through the steps of what the CEO does when he or she receives 
information?  I am particularly concerned that the CEO might, at times, receive information of a vexatious 
nature.  We are all aware of reports in newspapers that, for example, a mother alleges sexual abuse by a father in 
a very difficult Family Court case.  Such allegations create a most extraordinary situation for the father.  I am 
sure there are instances of vexatious complaints.  What will a CEO do to determine whether there is cause for 
further action?  What happens if a vexatious complaint is made?  What are the penalties for a vexatious 
complaint?  What powers does the CEO have to take action against a person making a vexatious complaint? 

[Quorum formed.] 

Ms S.M. McHALE:  The caseworkers need to build up a picture.  They will go through the exercise of collecting 
information to verify or disprove claims.  For instance, the caseworkers would contact schools and teachers, or a 
child-care centre if the case involved a younger child.  If appropriate, they would seek medical advice about the 
child.  Depending on the extent of the investigations, they would talk to the child.  There are instances of 
vexatious cases and unfounded allegations.  It is quite often found when there is a high level of family conflict, 
particularly surrounding a divorce or separation.  It is not uncommon to have allegations of sexual abuse in those 
cases.  I am advised there is no penalty for making vexatious claims. 

Dr E. CONSTABLE:  Perhaps there should be a penalty for making a vexatious claim.  It is something the 
minister should put her mind to.  A penalty might limit the number of vexatious claims received by the 
department.  Think about the harm a claim would make to someone who is wrongly accused as well as the cost 
to the department for the time taken to investigate by its professionals, who should be spending their time doing 
real work and not dealing with false claims.  It is something we should deal with in this Bill.  I would have 
expected to see some penalty for making a vexatious claim. 

Ms S.M. McHALE:  I am advised that the number of vexatious claims is not very significant. 

Dr E. Constable:  If a person is on the receiving end, it is significant. 

Ms S.M. McHALE:  I would be concerned about the possibility of a penalty deterring genuine claims being 
made. 

Dr E. Constable:  Why would a penalty deter a genuine claim?  If someone is making a vexatious claim, that is a 
deliberate act.   

Ms S.M. McHALE:  They are just allegations. 

Dr E. Constable:  “Just allegations” can destroy somebody’s life and cause an enormous amount of pain. 
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Ms S.M. McHALE:  Yes, they can.  Some allegations are made that, although considered to be accurate, are not 
always substantiated. 

Dr E. Constable:  That is not a vexatious claim. 

Ms S.M. McHALE:  I understand that but it is not an easy area.  We cannot say that something is a completely 
vexatious claim and that we will sue someone. 
Dr E. Constable:  Who is going to sue who? 
Ms S.M. McHALE:  Sorry, I mean impose a penalty on the person making the allegations.  We are not 
considering a penalty for vexatious claims in this Bill. 
Ms S.E. WALKER:  Does clause 31 reflect current practice? 
Ms S.M. McHale:  Yes. 

Clause put and passed. 

Clause 32:  Further action by CEO - 
Ms S.E. WALKER:  Does this clause reflect current practice? 

Ms S.M. McHALE:  Paragraph (c) is new.  Broadly speaking, it does reflect current practice. 
Ms S.E. WALKER:  How is paragraph (c) new? 

Ms S.M. McHALE:  Because there is no negotiated placement agreement in the current Act. 

Ms S.E. WALKER:  What does that mean and how is it new compared with what happens now? 
Ms S.M. McHALE:  We will discuss negotiated placement agreements when we come to the relevant clause.  
We presently have wardships, which can be consented.  “Negotiated placement agreements” is a new term, and 
when we come to consider those clauses, the member will see that it is there to ensure that, when a family 
negotiates with the department for the department to look after a child, in cases other than those in which there is 
a concern for the child’s wellbeing, then certain things will happen.  The department then has a responsibility to 
have care plans and so on.  At the moment there is no provision in the Act for that sort of arrangement.  
Currently there are families that, for a whole range of reasons, give their children to the department to look after, 
but there are no stated or legislated requirements on the department to do certain things for that child.  There are 
a number of children for whom there is no legislation, yet they are in the care of the State.  To that extent the 
term “negotiated placements” is a new one.  At the moment the only order available is a wardship.  

Ms S.E. WALKER:  The terminology is new, but in practice, as I understand the minister, there is currently an 
arrangement under which parents who feel they are unable to control a child, come to the department and 
negotiate with the department so that the child is placed in care.  Is that what a negotiated placement agreement 
is about?   

Ms S.M. McHALE:  It applies when parents come to the department saying they cannot look after a child for a 
whole range of reasons, there is no other family support and they need the State to look after this child.  At the 
moment that group of children are in care, but they have no formal or legislative protections or procedures.  They 
exist and they are in care, but their status is less than clear.  There is no formal accountability.  

Ms S.E. Walker interjected.   

Ms S.M. McHALE:  As I said earlier, the parents come to the department and ask the department to look after 
their child.  

Ms S.E. Walker:  Does the department have to go to court to get an order?  
Ms S.M. McHALE:  No, it does not.  Several hundred children presently in care have no real legal status.  There 
is a concern in the community of service providers that the department has historically used that avenue to take 
children into care rather than going though a formal court order.  Everyone will understand what a negotiated 
placement means and the responsibilities of the department, but there is no issue about the care and wellbeing of 
that child.  That is not the reason the child is coming into care.  The reason could be that one parent has died, 
there are five children in the family, including a baby, and the father says that he cannot look after the baby, he 
has no family relatives and he asks the department to take the baby into care.  He does not want to give the baby 
up for adoption.  Other reasons could include parents being in prison, or a child with a disability coming into 
care.  However, there are no issues presenting around the wellbeing of the child; it is the parent’s incapacity to 
provide for that child.  
Ms S.E. WALKER:  There is an issue of care in relation to those children, is there not?  The parents are saying 
that they cannot care for the child.  I understand that such situations will arise; I am trying to work out how the 
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department comes to have those children under its care and protection without any statutory authority.  For 
instance, if both parents are in prison, that child is in need of care and protection.  If one parent dies, the other 
parent cannot cope and there is no other relative, that child is in need of care.  The minister is saying that 
hundreds of children are in care without any statutory authority.  

Ms S.M. McHale:  That is why negotiated placement agreements are necessary.  
Ms S.E. WALKER:  How did the situation arise in this State that all these children are being looked after by the 
State without any statutory authority under the Child Welfare Act.  Is it something that has gone on for years?   

Ms S.M. McHale:  For many years, parents have been coming to the department saying that they cannot care for 
their children.  I will just make the distinction.  The member is right in saying that the child needs care, but in the 
legal sense it does not need protection, because there are no issues around sexual, physical or emotional abuse.   

Ms S.E. WALKER:  I accept that.  

Ms S.M. McHale:  The child is being given up for care in a different environment.  

Ms S.E. WALKER:  Not really, because there are a variety of provisions under the Child Welfare Act.  A child 
can be in need of care and protection if both parents are in prison.  I do not agree with that.  Section 32(1) of the 
Child Welfare Act reads - 

Subject to the provisions of this section, a near relative of a child over whom he is unable to exercise 
proper control may bring the child before the court on an application for an order under this section; and 
the court, if satisfied that the application is well founded, may deal with the child as though it were a 
child in need of care and protection. 

Would the intent of that section now form part of the negotiated placement agreement prescribed in clause 
32(1)(c) of the Bill before the House?  Would a parent who finds a child uncontrollable now come to the 
department and obtain a negotiated placement agreement?  Is that the sort of thing that is currently happening?  

Ms S.M. McHALE:  An example could be a family with a child with a disability whom they are no longer able 
to look after.  That family would come to the department and say that, although the parents want to retain 
parental responsibility and rights, they are no longer able to look after that child.  The department would provide 
for that child.  

Ms S.E. Walker:  That goes back to the issues that parents of disabled children have at the moment, when they 
are unable to place a child in care because of a lack of resources.   

Ms S.M. McHALE:  It is very much a last resort in the case of a child with a disability that we would take that 
child into care.  We work on the basis that it is better for the child, regardless of the abilities of that child, to stay 
with the family - certainly while the child is a minor.  Some families do come to the department and ask it to 
look after a child, and over the years the department has taken those children into care, but they are not wards of 
the State.  They may be wards of the State for other reasons, but they do not become wards automatically on 
being taken into care.  We are trying to clarify the status of each child in care.  

Ms S.E. Walker:  How many children are in care?   

Ms S.M. McHALE:  As at June 2003 some 1 900 children were in state care.   

Dr E. Constable:  That is a long time ago.   

Ms S.M. McHALE:  Some 672 are indigenous children and 1 200 are non-indigenous children.  Some 1 340 
children are wards of the state and 582 children are non-wards.   

Dr E. Constable:  Do you have more up-to-date information?   

Ms S.M. McHale:  The department has those figures, but I do not have that information in front of me. 

Ms S.E. WALKER:  The minister should have those figures in front of her.   

Ms S.M. McHale:  I have now.  They have just been given to me.  

Ms S.E. WALKER:  Good.  Perhaps we could have them.   

Ms S.M. McHale:  As at January 2004 - 

Ms S.E. Walker:  I asked the minister to provide the House with the current figures. 

The ACTING SPEAKER (Mr A.J. Dean):  The member did, but when she sat down, the minister did not stand.  
Therefore, the question is that the clause stand as printed. 
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Dr E. CONSTABLE:  I am very interested to hear the figures that the minister now has in front of her, having 
interjected on the issue.  Will the minister provide that data now?   

Ms S.M. McHALE:  As at 31 January 2004, 1 946 children were in care and 1 374 were wards of the State.   

Dr E. CONSTABLE:  Will the minister repeat the figures for each category from June 2003 to 31 January 2004 
so that we can see the change?   

Ms S.M. McHALE:  I do not have the exact comparable data, so members must bear with me.  In June 2003, 
1 922 children were in care; on 31 January 2004, 1 946 children were in care; in June 2003, there were 1 340 
wards of the State; and in January 2004 there were 1 374 wards of the State.  

Ms S.E. WALKER:  In June 2003 there were 582 non-wards of the State.  How many non-ward children are 
currently in care?   

Ms S.M. McHALE:  Of the balance, some are under apprehension and could become wards of the State.  I do not 
have that figure, but I can provide it.  The absolute number is the difference between 1 946 and 1 374, which is 
572.  However, some are under apprehension and could become wards of the State. 

Ms S.E. WALKER:  The State is holding 572 children.  Under what authority are they being held?  Under which 
Act does the State have the authority to hold those children without going to a court?   

Mr R.F. JOHNSON:  I have a simple question and I want a simple answer.  Of the statistics the minister has just 
provided relating to 2003 and 2004, how many of the approximately 1 900 children have disabilities and were 
taken into care because of their disabilities, and do they have physical, psychological or emotional disabilities?   

Ms S.M. McHale:  I do not have that data.   

Mr R.F. JOHNSON:  I assume that the department has that data.   

Ms S.M. McHale:  I understand that it does.  I am happy to provide that information to the member.   

Mr R.F. JOHNSON:  For my own peace of mind I would genuinely like to know the number of children who 
were taken into care because of their disabilities in the categories I have referred to.  Will the minister provide 
me with that information?   

Ms S.M. McHale:  Yes.   

Mr R.F. JOHNSON:  It does not have to be provided now.  

Ms S.E. WALKER:  I asked the minister under what statutory authority the department could take children into 
care without taking the matter before a court, which the Government is supposed to do under the legislation.  
What provision is used with regard to those children?   

Ms S.M. McHALE:  I have already explained this.  Parents come to the department seeking its assistance.  The 
children are placed in care with the parents’ consent.  It is because there is nothing in the current Act that 
clarifies this situation that it is important to include a provision in this Bill to make it absolutely clear.  

Ms S.E. WALKER:  It is extraordinary.   

Ms S.M. McHale:  The parents request it.  I cannot be any clearer than that.  If you do not see it -  

The ACTING SPEAKER:  Thank you, minister. 

Ms S.E. WALKER:  I have the floor.  I understand that the minister is getting rattled.   

Several members interjected  

Ms S.E. WALKER:  Some 572 children are in care in this State under no statutory authority.  I asked the 
minister to explain where the authority comes from to keep those children in state care.  I would like to delve 
further into this matter, because it is important.  That is a lot of children.  Some 572 children have not appeared 
before a court.  There is no accountability in the department, there is no commissioner for children and the 
department’s records are all over the place.  We have already dismantled the title of the Bill and clause 28 - the 
key provision of the Bill.  I have asked about 572 children who are under the care of the department without any 
statutory authority.  How many of those children are at risk?  Has an analysis been done of those children?   

A young mother told me that she wanted the department to help her care for her children but that it would not 
help.  She abandoned her children at the department and is now trying to get them back.  Who makes a judgment 
call on such an issue and how is it made?  What does the practice manual of the department say?  Who makes the 
judgment call and how is a determination made on these children?   

Dr E. Constable:  How often is it reviewed? 
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Ms S.E. WALKER:  I thank the member for Churchlands.  How often is it reviewed?  This is a big issue.  I 
would like to know how the judgments relating to the benevolence of the department are made.  It seems from 
what I hear from the people who come to see me that some parents who want to have their children taken into 
care cannot, but that the department takes away their children when they absolutely cannot handle what is going 
on in their lives.  Will the minister tell us how the departmental officers make those types of judgment calls?   

Ms S.M. McHALE:  I will say two things very quickly.  The purpose of having a negotiated placement 
agreement is to clarify this grey area.  If the member cannot see that because she wants to oppose negotiated 
placements, that is unfortunate.  Secondly, if the member wants to understand the processes of the department, 
without grossly criticising the department, I am happy to organise a briefing for the member  

Ms S.E. WALKER:  That means the minister is not prepared to give the House an answer about the 572 children 
in the State’s care.  It is not a gross criticism of the department.  I am trying to find out how the department 
works.  We are discussing a Bill on what the Premier and the Government has trumpeted as child protection in 
this State.  When we want to know what is happening, the minister will not tell us.  When we ask questions, the 
minister will not tell us.   

Mr J.C. Kobelke:  There are none so deaf as those who will not listen.  

Ms S.E. WALKER:  I know the Government is in trouble on this issue, and the Leader of the House does too.  
That is why he decided to speak up.  I thank him for that. 

Ms M.M. Quirk:  That is why you have the support of all your colleagues over there. 

The ACTING SPEAKER:  The question is that clause 32 stand as printed. 

Ms A.J. MacTiernan:  She is the most popular member of Parliament. 

Ms S.E. Walker:  Thank you. 

The ACTING SPEAKER:  All of that opinion say - minister, before I put the question, there is an amendment on 
the Notice Paper.  Do you wish to put it?  

Point of Order 

Dr E. CONSTABLE:  The question has been put.  It is too late. 

Ms S.M. McHale:  Okay. 

Ms S.E. WALKER:  No, it is not okay.  Mr Acting Speaker, I want to know whether there will be consistency in 
decisions on these issues. 

The ACTING SPEAKER (Mr A.J. Dean):  There is no point of order.  I have not taken a vote from either side. 

Debate Resumed 

Ms S.M. McHALE:  There is an amendment standing in my name. The amendment arises out of correspondence 
from Francis Lynch, the Chairperson of the Children’s, Youth and Family Agencies Association.  I understand 
that he has written to the member for Nedlands and probably also the member for Churchlands.  He has raised a 
number of issues about the Bill, some of which are catered for in the Bill as it stands.  With regard to this clause, 
CYFAA has recommended that we delete the word “may” in line 23 and substitute the word “shall”.  I am 
prepared to accept the amendment, but with the word “must” rather than “shall”, because that is the advice of 
parliamentary counsel.  I move -  

Page 26 line 23 - To delete “may” and substitute “must”.   

This is not a material amendment, but it will help to clarify the clause.  The clause as it stands provides that once 
the CEO has determined that action needs to be taken, the CEO may do one or more of the following.  Clearly 
the CEO will do one or more of the following.  Therefore, to accommodate the suggestion from CYFAA, I am 
prepared to incorporate that amendment.   

Ms S.E. WALKER:  Can the minister tell us why parliamentary counsel prefers the word “must” to the word 
“shall”?  I understand that under the Interpretation Act the word “shall” is mandatory in legislation in Western 
Australia.  Has that position changed?   

Ms S.M. McHALE:  That is my advice.   

Ms S.E. WALKER:  I have received the same briefing notes from Francis Lynch of CYFAA, which I presume is 
what the minister is talking about.  Did the minister consult with any stakeholders on this Bill; and, if so, could 
the minister let us know who they were? 
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The ACTING SPEAKER (Mr A.J. Dean):  Order!  On a question of relevance, member for Nedlands, we are 
talking about an amendment to delete the word “may”.  

Ms S.E. WALKER:  We are talking about an amendment that has been suggested by a stakeholder.  The briefing 
notes from that stakeholder are extensive.  I am wondering whether that stakeholder was consulted.   

Ms S.M. McHale:  Yes, he was. 

Ms S.E. WALKER:  He obviously was not listened to, because he sent all these briefing notes to me just before 
the Bill came on for debate.  All of the amendments that have come forward have come as a result of Francis 
Lynch sending the briefing notes to me and then telling the minister that he had sent them to me.  I want to find 
out whether this organisation has been consulted.  The minister says it has.  I want to know whether the word 
“must” is now in the Interpretation Act instead of “shall”.  Perhaps the minister’s legal adviser can tell us that. 

Ms S.M. McHALE:  I have already given the advice from parliamentary counsel that “must” is the word to be 
used rather than “shall”, and that is the way I have constructed the amendment. 

Mr R.F. JOHNSON:  I want a bit more clarification on this as well, because parliamentary counsel do not always 
get it right.  That has been proved in the past.  The drafting of much of the legislation that comes into this place 
is often inadequate.  Sometimes the words that are suggested by parliamentary counsel are wrong.  Obviously, 
originally parliamentary counsel thought that the word “may” was correct.  However, after some thought they 
have now decided - whether at the minister’s request or at the department’s request, or because of some outside 
influence - that “may” should be changed to “must”.  As the member for Nedlands has said, that word could 
have been “shall”.  I know that the member for Churchlands and the member for Nedlands are very concerned 
about this amendment.   

Ms S.M. McHale:  So they do not support Francis Lynch? 

Dr E. Constable:  I have not spoken yet.  Do not speak for me.   

Mr R.F. JOHNSON:  I know that those members have a concern about the amendment.  I have not said what 
their concern is, because I do not know what their concern is.  I want to hear a bit more of what they have to say 
so that I will know whether I should support the amendment.   

Ms S.M. McHale:  It is not material, so whatever.  I think we should move on.   

Mr R.F. JOHNSON:  I am sorry, but it is material.  The word “may” gives the CEO an option to either act and 
carry out any of the provisions that are contained in this clause, or not act; or even to take an option that is not in 
this clause.  That is the difference.  What the minister is saying now is that the CEO must do one or more of the 
following.  That is very prescriptive.  I want to know a bit more about this amendment, and I am happy to listen 
to what the member for Churchlands has to say about her concerns. 

Dr E. CONSTABLE:  This may appear to be a tiny amendment, but there may be more to it than meets the eye.  
The word “may”, which is proposed to be deleted, suggests to me that even though a determination has been 
made, the CEO has some choice about what he or she may or may not do.  It seems to me that the leap from 
“may” to “must” in this amendment is a leap from the CEO having a choice to the CEO being compelled to do 
something.  To me that is a major change.  It is a change from choice to compulsion.  The minister should 
explain why the word “may” should be deleted.  The minister referred to some information.  I assure the minister 
that I have not seen that information.  I may have received it, but I have not seen it.  I would like the minister to 
explain what the stakeholder has in mind.  It should be on the record anyway.  It should not just be referred to in 
the way the minister referred to it.  We need some explanation of the stakeholder’s view as to why “may” should 
be deleted and replaced with “must”, and of the minister’s view as to whether “may” does in fact mean a choice.  
If the word “may” was there originally, why was it considered acceptable to offer choice to the CEO after such 
an important determination has been made about safeguarding the wellbeing of a child?  I do not think it is quite 
as straightforward as has been implied by the minister, because even though just one word is proposed to be 
changed, that one word may significantly change the whole emphasis of the clause.  All I am doing is seeking an 
explanation.  I am not disagreeing with the amendment. 

Ms S.M. McHALE:  The e-mail was circulated to a number of members, including the member for Churchlands, 
on 4 March. 

Dr E. Constable:  I think I was in hospital on that day.   

Ms S.M. McHALE:  Francis Lynch, on behalf of CYFAA, sent these comments.  Some of them go to the detail 
of the Bill and do not give rise to any need to amend the Bill, and I am happy to discuss those when we get to 
them.  His advice is that it is unreasonable that the department, on determining that action should be taken to 
protect a child, not do at least one of the actions in the following list.  Logically, that makes sense.  The clause 
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says that if the chief executive officer determines that action should be taken, then she has decided to take action.  
It then follows that she will do one or more of the following things listed under the clause, including the last one 
under subclause (1)(g) that states - 

take, or cause to be taken, any other action . . .  

Come what may, the CEO will do something because the CEO has determined that action should be taken.  
Therefore, either in the spirit of goodwill or in the spirit of not wanting to refuse to take amendments, it appeared 
to me that this was a sensible and logical comment on this clause.  It is self-evident that if the CEO has decided 
that action will be taken, the CEO will take one of those courses of action listed because of the way that list is 
constructed.  I said to the department that that was a logical and sensible comment and asked if we could 
incorporate it in the Bill by way of amendment.  The department told parliamentary counsel of its position.  
Parliamentary counsel said that in order to reflect that position, the language must include the word “must”, and 
that is how it happened.  There was no other agenda.  The amendment reflects what the Children’s, Youth and 
Family Agencies Association has said and parliamentary counsel’s advice on constructing the provision in the 
appropriate way.   

Ms S.E. WALKER:  Well, this is interesting.  I have in front of me the Interpretation Act 1984, which was 
reprinted on 6 February 2004.  The minister dismisses what I have said, but I know that, for many years, the 
word “shall” has been the imperative and the word “may” imports a discretion under the Interpretation Act.  That 
is why I asked if parliamentary counsel mentioned the Interpretation Act, and we got a nod.  Section 56 of the 
Interpretation Act says that the word “may” imports a discretion and the word “shall” is imperative.   

Ms S.M. McHale:  As is the word “must”.   

Ms S.E. WALKER:  It does not say that.  It could be in the Act elsewhere, which is why I am asking the legal 
adviser to the minister to tell me.  I am talking on behalf of Francis Lynch and his association that say that the 
word “may” should be replaced by “shall do any one or more of the following”.  It is unreasonable that the 
department, on determining what action should be taken to protect the child, not do at least one of the actions in 
the list that follows.  Why is the word “must” being used instead of “shall”?  Section 56 of the Interpretation Act 
states -   

(1) Where in a written law the word “may” is used in conferring a power, such word shall be 
interpreted to imply that the power so conferred may be exercised or not, at discretion. 

(2) Where in a written law the word “shall” is used in conferring a function, such word shall be 
interpreted to mean that the function so conferred must be performed. 

What is the word “must” doing in this amendment?  Perhaps the minister is being altruistic and doing what this 
association is asking; that is, to make it clear and transparent that when the CEO is called on to do one of the 
things, she shall do it.  That is what the association wants.  Why has the minister said that parliamentary counsel 
says that the Interpretation Act supports her claim?  Is there something else in this legislation that says that the 
word “must” is imperative?  Just show me where.   

Mr R.F. JOHNSON:  It does not bother me unduly whether the word “shall” or “must” is used.  I agree that it 
means the same thing.  However, given the concerns of the member for Nedlands that under the Interpretation 
Act the word “shall” is used and we cannot see the word “must” as being part of the Interpretation Act, I thought 
parliamentary counsel would have used the word “shall”.  It has the same meaning; a person shall do this, he will 
do this, he must do this.  All those words are imperatives, whereas the word “may” is discretionary.   

Ms S.M. McHale:  Parliamentary counsel’s advice was that we use the word “must”, and I am deferring to 
parliamentary counsel.   

Mr R.F. JOHNSON:  As I mentioned earlier, I would not always do that, because parliamentary counsel does not 
always get it right, which is why so many amendments are brought in here on the day after Bills are introduced.   

I will not oppose this amendment because the meaning is there, but I think we are using the wrong word.  Under 
the Interpretation Act we should always use the word “shall”.   

Ms S.M. McHale:  Let us defer to parliamentary counsel.   

Mr R.F. JOHNSON:  But all other legislation uses the word “shall”.   

Ms S.M. McHale:  It does not; we are using the word “must”.   

Mr R.F. JOHNSON:  In all other legislation? 

Ms S.M. McHale:  No, in this one. 
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Mr R.F. JOHNSON:  Which one is that?   

Ms S.M. McHale:  In the clause we are dealing with.   

Mr R.F. JOHNSON:  I know, but that is in this legislation.  I am talking about other legislation that has gone 
through this House.  From what I can remember, it has always used the words “may” or “shall”.  We seem to be 
deviating from that normal practice.  I will not oppose this amendment because I think the spirit is there -   

Ms S.M. McHale:  A very sensible move.   

Mr R.F. JOHNSON:  I am always very sensible; the minister knows that.  My mother always used to say that.  I 
take on board what the member for Nedlands said and I think the minister should have a word to parliamentary 
counsel about this because it is inconsistent with other legislation.   

Ms S.E. WALKER:  I would like to know why parliamentary counsel said that the word “must” can be used 
instead of “shall”.  Obviously, the minister did not ask for an explanation.  Perhaps she could let us know some 
time in the future?   

Dr E. CONSTABLE:  Was there discussion with parliamentary counsel about using the words “shall” or “must”?  
Was “shall” considered in that discussion, was it ignored in the advice that the minister was given or was a 
choice made between the words “shall” and “must”?  I ask that because perhaps there is something about the 
word “must” that imposes a greater level of compulsion on the CEO than does the word “shall”.   

Ms S.M. McHale:  I am advised that the word “shall” was put to parliamentary counsel and that she 
recommended we use the word “must”.   

Dr E. CONSTABLE:  After I have finished making this comment and asking the other question that I have for 
the minister, perhaps she could provide some understanding of why the word “must” was preferred over the 
word “shall”.  That gets to the crux of the issue with regard to the Interpretation Act and the other comments that 
have been made.   

My other question is: can the word “may” be found in equivalent clauses in current legislation?  I would be 
interested to know if we are making a major change here.   

Ms S.M. McHALE:  I am advised that there is no absolute equivalent to this clause in the current Acts.   

Dr E. CONSTABLE:  I was waiting for the minister to give some explanation of why the word “must” was 
chosen over “shall”, since both were considered in the drafting of this amendment.   

Ms S.M. McHale:  I will ask my adviser to talk to parliamentary counsel and I will provide the member with 
advice after that.   

Ms S.E. WALKER:  If the word “must” still means that the CEO has a discretion and she determines that action 
should be taken to safeguard and promote a child’s wellbeing, what happens if she does not do any of the things 
listed under clause 32?  

Ms S.M. McHale:  She must do them.   

Ms S.E. WALKER:  What happens to the child?  It is important.   

Ms S.M. McHale:  She must do something; she must take action.   

Ms S.E. WALKER:  No, the CEO must not do anything.  That is what we are saying.  If she does not do 
anything, because there is no imperative on her to do so, what will happen?   

Mr R.F. Johnson:  I think paragraph (f) might be the way for her to get out of not taking any positive action.  It 
states -  

take, or cause to be taken, any other action in respect of the child that the CEO considers reasonably 
necessary. 

Ms S.E. WALKER:  She does not have to do anything. 

Mr R.F. Johnson:  That may be the provision used to not take action.   

Ms S.E. WALKER:  If she does not have to do anything, what will happen to the child?  For example, the CEO 
may determine, or someone may bring to her attention, that a child needs to be safeguarded or protected.  
However, under this provision she will not have to do anything if she does not want to.  That is very important, 
because it means that she might not do anything.  The CEO has the discretion to do nothing under the current 
provision in the Bill, which uses the word “may”.  My point is that if she must do something rather than shall do 
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something, there will be no imperative for her to do something under the meaning given to the term under the 
Interpretation Act.  If she still has discretion through the use of the word “must”, does that mean that she will 
still have the discretion to do nothing?   

Amendment (word to be deleted) put and passed. 
Dr E. CONSTABLE:  The last point made by the member for Nedlands was really interesting, because she asked 
what would happen if the CEO did not do anything, even though the amendment inserts the word “must” into 
this provision.  I have a variation on that question, which I think is really important.  I thought that we would 
need some notion of a time frame in which we would expect the CEO to act.  I am sure that we all agree that 
action must be taken in a timely fashion.  What would the minister be happy with as the longest time before the 
CEO took action?  Would it be 24 hours, a week, a month or two months?  I am not sure what we are getting into 
with the use of the word “must”.  I am not sure about the level of compulsion that will be imposed on the CEO.  
It is a little out in the ether.  It is all very well to have all these words written down about what the CEO must do, 
but when must she do it by?  There is no sense of urgency in the words that are used.  We would like it to be 
done as a matter of urgency.   

Point of Order 

Ms S.E. WALKER:  The Minister for Planning and Infrastructure recently bellowed that I was not getting any 
support from my side of the House because I was the most unpopular person.  However, only two members are 
present on the other side of the House.  I draw your attention, Mr Acting Speaker (Mr A.J. Dean), to the state of 
the House.   

The ACTING SPEAKER:  This is not a point of order.  The member has called for a quorum.  I ask her to be 
clearer next time.   

Debate Resumed 

[Quorum formed.]   

Amendment (word to be inserted) put and passed. 

Dr E. CONSTABLE:  Before the call for the quorum I raised an issue that I take quite seriously.  However, the 
minister has ignored the issue up to this point, and I am a bit disappointed about that.  Having inserted the word 
“must” into this clause, I want to know what the minister would consider to be the CEO acting in a timely 
fashion.  As I said before, there is no sense of urgency about those actions being taken.  The CEO must take 
action, but when?  Would it be tomorrow, next week, next year or when she got around to doing it?  I do not for 
a moment expect that she thinks like that, but we need some guidance from the minister on her expectations or 
what her direction to the CEO would be on this issue.   

Ms S.M. McHALE:  I refer to the guiding principles of the Bill, which state that any decision should be made 
promptly.  Clearly, if a decision is made that action needs to follow, I expect the action would be promptly taken.  
There are some instances when time frames are specific and in others they are not.  We are trying to regulate and 
legislate for every possible occurrence.  I would expect prompt action.  That may well be within 24 hours, within 
a week or it could take even longer if there was a low threshold of concern.  The Bill provides for an appropriate, 
prompt response.  That is what I would expect the director general and her staff to provide.   

Mr R.F. JOHNSON:  I support the amendment and the clause.  However, I have a concern that is slightly 
different from the concern of the member for Churchlands.  The member for Churchlands basically wants to 
know what the time frame would be in which the CEO would take any of the actions outlined in this clause.  My 
concern comes before that.  I bring to the minister’s attention a case that I have previously brought to her 
attention.  It involved an eight-year-old girl who was knocking on doors and begging for money.  The girl was 
doing this quite a few streets away from her home.  In fact, she had gone over a railway line and a main, busy 
road.  She had been sent out by her mother to beg for money.  The mother was a drug addict, and there were 
other small children in the house as well.  The department was notified about that case.  The member for 
Churchlands raised a question about time frames.  The department did not act quickly enough in this instance.  
There was no urgency.  Clause 32 outlines urgent stuff, and that the CEO must do certain things.  The CEO must 
act when there is genuine concern for a child’s safety and wellbeing.  That term - a child’s wellbeing - is used 
again in this clause.  I want a response on this matter from the minister.   

I was disgusted with the slow reaction of the ministerial office and the department to this case.  I am highlighting 
this case because if it happened in this instance, it must be happening in other cases.  An eight-year-old child was 
wandering the streets on her own, knocking on doors and begging for money to take back to her mother for her 
to use to pay for drugs.  The ministerial office and the department took no action until the situation got too hot.  I 
was not the only person who raised this matter.  Parents in the neighbourhood were concerned not only about the 
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eight-year-old but also the 10-year-old child who accompanied her a few days later.  The department did not take 
any action until it got too hot.  What did it do?  It did not take the children into care.  Basically, the Government 
moved that family from a southern suburb to the north west of Western Australia because the situation got too 
hot.  We can have all the stuff we like in this Bill which says that the CEO must do this or that, but that will 
occur only when the CEO determines that action should be taken.  If the CEO does not determine that action 
should be taken, this is a load of piffle.  I would prefer something a bit stronger in the Bill, such as that the CEO 
must determine what action should be taken.  It is okay for the CEO to determine whether action should be taken 
if people do not know about specific cases.  However, if one knows about a specific case or two, or six, one 
starts to question this.  Both the department and the minister’s office were informed, but neither took action for 
weeks.  It was weeks before anything positive was done.  Crisis Care was also contact but not enough action was 
taken.  An eight-year-old was wandering around the streets, even knocking on doors of empty houses.  Given the 
prevalence of paedophiles, the situation caused me enormous concern. 

Ms S.E. Walker:  And serial killers.   

Mr R.F. JOHNSON:  Exactly.  The situation also gave other people in the community enormous concern.  If it 
were not for the actions of another mother whose house the little girl went to, I do not think anything would have 
been done.  That mother gave up in the end.  To assist her I contacted the minister’s office and the Department 
for Community Development but did not get anywhere.  I then received a letter from her saying that she had 
given up on everyone - the minister and the Opposition - because we had not managed to safeguard the child.  I 
felt ashamed to learn very shortly after that that nobody could protect that eight-year-old child and her sisters 
from that sort of neglect.  As far as I know, they were not being beaten but they were severely neglected.  I will 
not vote against the clause because it provides some outcomes.  However, it does not go far enough.  It does not 
answer the problem of the responsibility of the minister’s office and DCD for looking after children who are 
found to be in situations of harm.  We have talked about harm until the cows have come home.  That is a classic 
case of harm or potential harm.  

Ms S.E. WALKER:  Subclause (1) amended now reads in part - 

The CEO must do any one or more of the following -  

Provide, or arrange for provision of, social services to the child and, if appropriate, a parent or 
other relative of the child;  

(b) arrange or facilitate a meeting between an officer and any one or more of the 
following people - 

(i) a parent or other relative of the child; 

(ii) a person who is significant in the child’s life; 

(iii) a representative of a service provider; 

(iv) a representative of a public authority, 

for the purpose of developing a plan to address the ongoing needs of the child in a 
way that ensures the best outcome for the child; 

(c) enter into a negotiated placement agreement in respect of the child; 

(d) cause an investigation to be conducted by an authorised officer for the purpose of 
ascertaining whether the child may be in need of protection; 

(e) take, or cause to be taken, intervention action in respect of the child; 

(f) take, or cause to be taken, any other action in respect of the child that the CEO 
considers reasonably necessary.   

We have discussed the negotiated placement agreement, which I think is different terminology for current 
practice.  Is the chief executive officer required to do one or all the provisions in paragraphs (a) to (f)?  If so, 
when a call is received by the department about suspected child abuse, is it given a priority by the department; 
and if so, are time frames applied within which to respond?   

Ms S.M. McHALE:  These questions are very broad.  If the member for Nedlands wants a briefing on the 
detailed operations of the department, I am happy to provide it.  The broad answer to all three questions is yes. 

Ms S.E. WALKER:  If the CEO decides that action should be taken, cases are prioritised.  How are the priorities 
decided?  The departmental advisers must be able to tell the minister.  

Ms S.M. McHale:  Is this relevant?   
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Ms S.E. WALKER:  It is relevant because we are talking about action the CEO must take.  

Mr R.F. Johnson:  Only if the CEO determines it is necessary.  The problem I have is: who judges whether it is 
correct for the CEO to determine whether it is necessary?  I outlined a classic example in which the CEO did not 
determine it was necessary.  

Ms S.E. WALKER:  I am getting to that.  I am concerned that there is no imperative in cases such as that 
reported in The Australian of which I spoke yesterday.  A young child was not removed from the father’s 
custody, despite physical evidence of continued sexual abuse from the age of three to seven years.  The article in 
The Australian has forced the department to examine its procedures.  This Bill has been hailed as a child 
protection Bill.  I take on board the member for Hillarys’ statement about whether the CEO determines action.  
Once the CEO has determined action should be taken, there is no mandatory provision for that.  If the CEO 
determines a child is in need, she does not have to do anything.  She would not have to do anything about the 
eight-year-old child who was knocking on doors begging for money for her family.  Perhaps that situation is 
prioritised within the department.  How are cases prioritised?  The minister should have that at her fingertips.  If 
I were in her position, I would certainly want to know.  Submissions were made by the department to the Family 
Court about the child referred to in The Australian.  The department knew that but there was no intervention.  
This clause will allow the CEO, acting on the minister’s behalf, to allow that to happen.  That is why I would 
like to know how cases are prioritised.  If they cannot be provided today, can the minister please provide us with 
that information and the response times later?  I think the minister’s adviser is advising her about response times. 

Ms S.M. McHALE:  If the member for Nedlands wants a briefing on the intimate details of the department’s 
operations, I am happy to organise it.  A priority 1 case is responded to within 24 hours; a priority 2 case is 
responded to within two to five days.  

Ms S.E. WALKER:  Does the minister have the criteria for priorities 1 and 2?   

Ms S.M. McHale:  No; but I am happy to organise a briefing.  

Ms S.E. WALKER:  We will not finish this debate today.  Will the minister table the department’s criteria for 
priority 1 and 2 cases before the next consideration in detail sitting on this Bill?  I see the adviser has it.  Can I 
have it?   

Ms S.M. McHale:  I am happy to table the documents later.  

Ms S.E. WALKER:  Thank you.  

Clause, as amended, put and passed.  

Clause 33:  Access to child for purposes of investigation -   

Dr E. CONSTABLE:  It is vitally important to understand the extent of the powers given to departmental officers 
in the clauses in this subdivision.  As this unfolds we will see that extraordinary powers are given to people 
employed by the State.  We need to tease this out and understand it.  Clause 33(1) refers to an officer being able 
to access a child at a school, child-care service, hospital or other place without informing the parents.  When I 
first read this it conjured up a situation in which a child goes to school, obviously with the parents’ knowledge.  
During the day, an authorised officer fronts up to the school seeking access to the child for some reason.  During 
that time, perhaps from talking to the teachers and others, the officer determines that the child should not return 
to his or her home that day.  I suspect that sort of thing happens from time to time.  There are all sorts of 
provisions in this Bill about not informing parents.  I want to understand more about the procedures and the 
extent of the powers that are exercised in practical situations by officers.  It is of utmost importance that 
members of this House understand what they are passing.  Of course, there is a need to give powers to officers so 
that children are protected.  However, unless we understand the extent of those powers I do not think we are 
doing our job.  Clause 33(2) states - 

Before exercising the power in subsection (1), the authorised officer must notify the person in charge of 
the school, hospital or place of his or her intention to exercise the power. 

Who else might be notified in those circumstances?  Clause 33(3) states - 

As soon as practicable after the authorised officer has had access to the child, the officer must inform at 
least one of the child’s parents . . .  

What does “as soon as practicable” mean?  Is it one hour, 24 hours or a week?  Will the minister give examples 
so that we can understand that subclause? 

Clause 33(4) deals with the seriousness of the powers being given to an authorised officer.  Subclause (4)(a) 
states that if - 
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the officer believes on reasonable grounds that a person may be charged with an offence . . .  

Now the officer is in the extraordinary situation of being almost judge and jury.  Again, extensive powers are 
being given to an officer.  We have to ensure that checks are in place so that the officer is working not alone but 
in concert with senior officers and supervisors to make sure that the officer does not overstep the mark.  I am 
sure an officer can be in a difficult and urgent situation in which great harm is being caused to a child.  Once 
again, we need to know the protocols for an officer in these situations.  Clause 33(4)(c) states - 

the child has requested that the child’s parents not be informed . . .  

I want to know how often a case arises in which a child asks that his parents not be told.  What happens as a 
consequence of that? 

Ms S.M. McHALE:  Whenever possible the departmental officers work cooperatively with parents when they 
have to investigate concerns.  It is not always possible to do that and it is not always appropriate.  A child would 
be interviewed without parental consent only if it was judged that asking for consent would create harm or would 
jeopardise the safety of the child or access to the interview. 

Dr E. Constable:  How often does that happen?  Once a week or 100 times a year? 

Ms S.M. McHALE:  It is not possible to give a figure.  It all depends on the circumstances of each case. 

Dr E. Constable:  Is it a rare occurrence; that is, a few times a year?  Is it something that happens as regularly as 
once a week on average? 

Ms S.M. McHALE:  I am advised that it is a few times a year in each district.  I do not know whether that is rare 
or unusual. 

Dr E. Constable:  How many investigations are made each year? 

Ms S.M. McHALE:  Thousands.   

It would involve cases in which the department believed that informing a parent beforehand would mean that a 
child would be coerced to not speak or that the child would feel inhibited.  The department would then not get 
information from the child.  It is unusual but it is also important to understand that, in certain family dynamics, 
parents could abuse a child if that child were going to disclose information. 

“As soon as practicable” means exactly that.  It does not mean one hour or one day; it means that as soon as 
practicable an authorised officer must inform the child’s parents.  That would allow the officer time to determine 
whether there will be a urgent court order.  That might be done in the intervening time.  I am informed that when 
an officer intends to interview a child without parental consent, prior approval from the officer’s team leader 
must be given.  It is not the decision of the officer alone; it is a decision made in concert with the team leader. 

Clause 33(4)(c) relates more to mature minors who may request that their parents not be informed.  As a mature 
minor, the child is considered to be old enough - usually 14 or 15 years of age - to make that request. 

Dr E. Constable:  Are the child’s wishes always adhered to in such a case? 

Ms S.M. McHALE:  No.  We had the debate yesterday about the best wishes of a child being taken into account.  
They are not necessarily always taken into account. 

I am informed that in 2002-03 almost 2 000 allegations were investigated involving 1 875 children.  I hope I 
have answered the member’s questions.  If I have not, I am sure she will come back to me. 

Dr E. CONSTABLE:  I thank the minister for the information she has provided.  We know from the Crime and 
Misconduct Commission inquiry in Queensland of occasions when children are harmed in care or there is 
suspicion of that.  There have been a few cases in Western Australia, although I will not pursue that issue at this 
stage.  We know it can happen.  Do the provisions of this clause and other clauses apply to children when they 
are in the care of foster parents?  Will the same procedures be put in place and the same authority and powers be 
given to officers when dealing with children in foster care?  If not, what differences are there?  How many foster 
carers have been investigated during the tenure of the minister? 

Ms S.M. McHale:  For what? 

Dr E. CONSTABLE:  Allegations of abuse. 

Ms S.M. McHALE:  I am informed that the same provisions will apply to a child in care.  I do not have with me 
the number of allegations of abuse in care.  I am happy to provide the information later. 

Ms S.E. WALKER:  Does this clause reflect current practice? 

Ms S.M. McHale:  Yes. 
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Ms S.E. WALKER:  Clause 33(4) refers to an authorised officer not having to comply with notifying one of the 
child’s parents if he believes on reasonable grounds that compliance with the subsection may expose the child to 
harm or risk of harm.  What is meant by that?   

Ms S.M. McHALE:  It means that when a child discloses to an officer, and it is considered likely by the officer, 
that the parents will beat the proverbial out of the child, we will not inform the parents.  We would go to the 
police and plan a formal investigation.  

Ms S.E. WALKER:  Why does the clause not refer to significant harm?  Why is it that an officer needs to 
believe only that the child is at risk of harm in this case, but that, under this Bill, the department will not 
intervene when a child is being emotionally, physically or psychologically abused?  I have already said what 
those terms mean generally in the world of child welfare.  Why is only “harm” used in this section, and not 
“significant harm”?  The minister has raised the threshold on that issue, but she has lowered it here for the 
departmental officers, in relation to not telling a parent.  

Ms S.M. McHALE:  When a judgment had been made that there is a real threat of harm, the department is not 
prepared to allow that harm to occur.  As we have discussed, “significant harm” has a variety of issues that need 
to be taken into account, such as the frequency of abuse.  If we think the child will be beaten up if returned 
home, we are not prepared to condone that.  It is as simple as that.  This does not relate to taking the child into 
care permanently, which is a threshold issue of significant harm.  This provision applies when we know that if 
the child goes home and tells the parent about the interview, it will be beaten up.  We are not prepared to have 
that happen.  It could be a one-off incident, but it could be that the likelihood of that happening in that one 
instance is quite high.  

Ms S.E. WALKER:  This is extraordinary.  The minister does not mind putting a qualification on abuse when a 
departmental officer wants to take the child away from the parents and put it into provisional protection, and yet, 
in relation to the key issue of when the department intervenes with parents who are abusing their children 
physically, psychologically or emotionally, the harm must be significant.  The minister cannot see the problem 
with that.  She keeps talking about clause 28 as though it is about taking the child into care.  It is not.  It is about 
any one of the protection orders that are currently available, which could be a supervision order.  Even that does 
not make sense because, when the departmental officer is investigating the child at school, the intention is not to 
tell the parent and to take the child into care, I presume.  If the officer believes that the child may be beaten up, 
as the minister says, even though it may only be one instance, the department is not prepared to allow that to 
happen to that child.  However, under clause 28, the minister is prepared to allow a child to be sexually, 
emotionally, physically and psychologically abused repeatedly and under all sorts of terrible circumstances and 
the department will not intervene unless there is significant harm.  This Bill is a complete and utter shambles.  It 
is full of contradictions.  I am concerned at the difference in this clause with regard to harm.  I agree that when 
the child is likely to be harmed, it needs to be protected.  I am trying to highlight to the minister now what she is 
trying to bring into this State under clause 28 in relation to the ongoing, continual, horrifying abuse of children at 
home, when the department will not step in unless the harm is significant. 

Clause put and passed. 

Clause 34:  Warrant (access) - 
Ms S.E. WALKER:  This clause represents another watering down of child protection in this State.  Clause 34(1) 
reads - 

An authorised officer may apply to a magistrate for a warrant (access) if, in the course of an 
investigation referred to in section 32(1)(d), the officer - 

(a) is denied access to a child; 

(b) believes that he or she will be denied such access; or 

(c) is unable to obtain entry to a place where the officer suspects the child to be. 

Currently, under the Child Welfare Act, no warrant is required.  This waters down the provision and places 
hurdles in the way of the department gaining access to and protecting the child.  Why?  It is because the minister 
is considering the parents and the families.  It is incredible that not only was this a Liberal Party Bill that the 
Government dusted off and polished up, but it has not taken into account the findings of the Crime and 
Misconduct Commission, with the focus on creating a department purely for child safety because too much 
emphasis has been put on looking after the families and subsuming the child’s rights.  Why, when the minister 
has the power under the Child Welfare Act to apprehend a child and take it before a court, are there now all sorts 
of steps for warrants to be put in place that delay the apprehension?  
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Ms S.M. McHALE:  I am advised that this provision was recommended as part of the consultations on the Bill 
over many months.  At the moment the order for entry into premises to access a child is sought from and 
approved by a justice of the peace.  It was considered more appropriate that that be part of the Children’s Court 
process, and hence it has been included in this way.   

Ms S.E. WALKER:  Who did the Government consult with to lift the bar for warrant access?  I would like to get 
some understanding of why the bar has been lifted in getting a warrant for access in the course of investigating 
serious sexual or other abuse.  

Ms S.M. McHALE:  I am happy to get back to the member on that.  I do not have that specific information with 
me, but I will check with the department.  

Ms S.E. WALKER:  Could I have that information before we next deal with the Bill?   

Ms S.M. McHale:  Yes.  

Ms S.E. WALKER:  What sort of information does an authorised officer have to place before a magistrate or a 
JP, which is the current situation - I assume it is the same thing - when he asks for a warrant?  Would it contain a 
child’s statement or a statement of someone who had made an allegation about the child being abused?   

Ms S.M. McHALE:  The officer must detail the circumstances of the case.  If it was a case of abuse, which is 
likely, the officer would have to provide the circumstances of the case and outline why he believed a warrant 
was needed.  The officer would have to state why he believed he would be denied access without a warrant.   

Ms S.E. WALKER:  How will the department record the information contained in an application for a warrant 
before a magistrate?  Will it be kept on the child’s file?   

Ms S.M. McHale:  Yes.   

Clause put and passed. 

Clause 35:  Warrant (provisional protection and care) -  
Ms S.E. WALKER:  Is the provision of this clause current practice? 

Ms S.M. McHale:  No.  It is a new provision.  

Ms S.E. WALKER:  Is that because under the Child Welfare Act the department does not need a warrant for the 
provisional protection and care of a child?  

Ms S.M. McHALE:  The department does not need a warrant under section 29 of that Act.   

Dr E. CONSTABLE:  The fact that this is a new provision demands that the minister provide some explanation 
about why it is necessary to include it in the legislation.  What circumstances have led the minister to believe that 
it should be included in the legislation, given that it is not included in the Child Welfare Act?  Have problems 
with particular cases led to the decision to include this provision in the Bill?  Who would be protected if these 
warrants were issued?  Given that it is a new provision and that it is about exercising power, would the minister 
tell us why it is included in the Bill?   

Ms S.M. McHALE:  Over the years there has been some criticism about departmental practice.  It has been 
criticised for apprehending children first and explaining later.  Members will note that the provisions from here 
on in are about greater accountability of departmental action.  In cases other than emergency situations, this 
provision provides for the department to account for its decision to seek a warrant from the Children’s Court; 
therefore, the department will be held accountable for its decisions.  Ultimately, it is accountable to the parents 
and the community when it decides to take children into care.  Broadly, that is the underlying principle of this 
provision.  The perception by families is that the department wrongly takes children into care.  This provision 
ensures that the process of taking a child into care is accountable from the beginning. 

Ms S.E. WALKER:  This is a watering down of children’s rights.  The minister is catering for a small group of 
parents and families that has been aggrieved by the decision of the department to take away a child - unless the 
minister has consulted some other organisations.  Under this Bill, the department is not prepared to intervene in 
the abuse of children unless they are at risk of significant harm.  The minister has lifted the threshold for 
intervention by the department and for gaining access to a child.  This Bill increases a variety of new protection 
orders so that when it is determined that a child is being abused, the child will not automatically be taken into 
care, as is done currently.  The Bill has gone to the other extreme and watered down the rights of and ability to 
protect children.  The minister has pandered to a small group of aggrieved parents.  I raised this matter in the 
second reading debate.  This Bill fails to take into account the appalling mess that that philosophy created in 
Queensland.  A Crime and Misconduct Commission report recommended that that policy be changed to take the 
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safety of children into consideration.  The minister has not done that in this Bill.  The minister is thinking about 
the criticism she may get from aggrieved parents.  How many care and protection orders did the department 
bring before the Children’s Court last year, and how many of them were knocked back by the court?   

Ms S.M. McHALE:  I do not have that information to hand.  I understand that the department can provide that 
information, which I am happy to provide to the member.  

Ms S.E. WALKER:  I will make it easier.  What percentage of care and protection orders from the department 
did the court knock back last year?  The minister’s advisers must be able to tell her. 

Ms S.M. McHale:  Hardly any.  

Ms S.E. WALKER:  How many?  Is it one or two?   

Ms S.M. McHALE:  We do not have that information.  The member will either have to deal with the answer of 
“hardly any” or be patient and wait until we get the information.  

Ms S.E. WALKER:  I will deal with “hardly any”.  It would be better if I knew how many were taken.  Many 
children are in state care, and a lot of them are in state care without any statutory authority.  If the department’s 
success rate of care and protection application orders is high, which it seems to be, the justification for 
introducing a warrant is not sustainable, particularly in light of the fact that a child must be significantly harmed, 
on top of being abused.  Even when the warrant is given, it is not for a care and protection application; it could 
be for a supervision order so that a child could stay with his parents.  If the department has a high success rate, 
why is the Government pandering to a small, aggrieved group?  If the department has a high success rate when 
taking these matters to the court, why are the child’s rights yet again being so seriously subsumed by this 
legislation?   

Ms S.M. McHALE:  As I said, this provision is broadly about ensuring that the decisions of the department are 
accountable and justified.  That is a positive step and it will ensure that the decisions that it makes will stand up 
in court.   

Dr E. CONSTABLE:  This is a very interesting debate.  We have determined that this is a new provision 
regarding the laws relating to the welfare of children.  The minister has told us that this provision has arisen over 
criticism of the department’s actions.  This has occurred from time to time over many years because people have 
been aggrieved by the actions of the department.  The member for Nedlands has said that her interpretation of 
this clause is that it is pandering to a small group of aggrieved people, usually parents.  I put another 
interpretation on this as well.  What this clause will do more than anything else is protect the actions of the 
authorised officers of the department.  I cannot imagine many situations in which a court would refuse to grant a 
warrant.  This clause will back up and protect the authorised officers, because if an aggrieved person says that 
the officers should not have taken certain action, the officers can say that they were not acting just by themselves 
but the court agreed because it issued the warrant.  This clause is all about protecting the officers of the 
department and nothing else.  The minister said that very few warrants are knocked back currently.  Very few of 
the warrants that will be applied for under this clause will be knocked back also.  This clause will just rubber-
stamp what the authorised officers want to do.  That is why this clause is in the Bill.   

Ms S.M. McHALE:  The intention is not to set up a system that will protect the authorised officers.  This clause 
has arisen out of the cynicism about, and sometimes mistrust of, the department.  This is, as I have said, a step in 
the process so that the decisions will be accountable and justified.   

Ms S.E. WALKER:  The member for Churchlands put it very well.  Before the commencement of the second 
reading debate on this Bill I telephoned the former Minister for Family and Children’s Services, Rhonda Parker, 
to determine the status of the drafting instructions for this Bill.  The drafting instructions were actually put out by 
the former coalition Government.  This Government - with no vision, I might say, by this minister - simply 
pulled out those old drafting instructions, polished them up and brought them into this place.  It can be seen from 
the report of the Queensland Crime and Misconduct Commission that there is a wavering between pandering to 
an aggrieved group of family members - the minister gave me a bit of historical perspective on that - and the 
protection of the child.  What the member for Churchlands has said is quite disturbing, because the purpose of 
this clause is to protect the officers of the department rather than the child.  How many of the children who were 
apprehended under the Child Welfare Act last year ultimately became the subject of a care and protection order?  
I assume that information would be in the department’s annual report.   

Ms S.M. McHALE:  Sorry, member for Nedlands.  I was distracted with trying to answer another question.  Can 
you just pose the question again? 
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Ms S.E. Walker:  I was interested in the comments of the member for Churchlands.  The member is absolutely 
right when she says that in this clause the minister is leaning heavily towards protecting the officers of the 
department in the face of criticism from a small group of parents.  The minister has not given me the names of 
any of the stakeholders who support this Bill.   

Ms S.M. McHALE:  What was the question? 

Ms S.E. Walker:  I am getting to it.  The minister said that she did not hear anything of what I said.  Given that 
there is a very high success rate by the department in getting care and protection orders, what percentage of the 
children who were apprehended last year became the subject of care and protection orders?   

Ms S.M. McHALE:  I have said that I do not have that information in front of me.  I am happy to get it for the 
member.   

Ms S.E. WALKER:  Does the minister have a rough percentage?  The minister must know how many children 
the department apprehends.  Child protection is the core activity of the department, is it not?  I want to know 
how many children were apprehended last year, and what percentage of those children were the subject of care 
and protection orders.  Surely the minister or her advisers must know that.   

Ms S.M. McHALE:  I think it would be better if my officers could find that information not in the pressured 
environment that they are in now, but later.  As I have said, I am happy to give that information to the member.   

Ms S.E. WALKER:  This is very important, because when I first viewed this Bill it was like having to go 
through a mist of veils to get to the other side to find out where child protection is in this Bill.  The Child 
Welfare Act makes it clear when a child is in need of care and protection.  Under this Bill we need to go through 
numerous clauses to find out when a child is in need of care and protection.  In the meantime, the child is 
suffering abuse.  The minister has given us the definition of abuse that the department uses.  The abuse may be 
horrifying.  However, even if the abuse is horrifying, under this Bill the department is not obliged to intervene 
unless the child is being significantly harmed.  Not only that, but now the officers of the department will not be 
able to apprehend the child unless they have obtained a warrant.  I wonder what the minister is thinking of in 
bringing this Bill to the Parliament.  This clause is all about ensuring that the department does not come under 
criticism.  In so doing, the minister is subsuming the rights of the child.  This Bill, which was given great fanfare 
by the Premier as an election platform issue, and which follows on from the Queensland legislation, talks about 
child protection.  However, there is nothing in the Bill about protection.  On the first day of debate on this Bill, 
the minister conceded that she had changed the title of the Bill.  On the second day of debate, the minister 
conceded that she had got it wrong with regard to sexual abuse.  It is no good smiling, minister.  The minister has 
changed that provision today.  The minister did not agree with it, but she has changed it, because it was a major 
blunder and error.  This Bill will be a major blunder and error for children.  The minister picked up a set of 
drafting instructions that was obsolete and polished them up, in spite of the findings of the Crime and 
Misconduct Commission, and she now wants the Opposition to support putting obstacles and impediments in the 
way of looking after children in this State.   

Clause put and passed.   

Clause 36:  Action after child taken into provisional protection and care under warrant - 
Ms S.E. WALKER:  Subclause (1) states - 

This section applies in relation to a child who is taken into provisional protection and care following the 
execution of a warrant (provisional protection and care) issued under section 35(3). 

This is the provision with which we had a little difficulty just before.  Subclause (2) states - 

The CEO must make a protection application in respect of the child - 

(a) if the child is taken into provisional protection and care in a prescribed area of the State, as 
soon as practicable after the child is taken into provisional protection and care; or 

(b) otherwise, as soon as practicable, but in any event not more than 2 working days, after the 
child is taken into provisional protection and care. 

Again, this provision uses the word “must”.  That is not mandatory.  If it were mandatory, it would use the word 
“shall”.  Does this mean that the CEO can use discretion even though the clause refers to two working days and 
states under subclause (3) that - 

The Court must endeavour to ensure that the first listing date for the protection application is not more 
than 3 working days after the application is made. 
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This is important because of the wording.  Having taken the child into provisional protection and care, it is 
important that these provisions be acted upon.  Can the minister tell me why that word “must” was put in there 
instead of the word “shall”?  

Ms S.M. McHALE:  This is a good example of the point raised by the member for Churchlands about timely 
action.  This makes the timeframe for action as explicit as possible.  Parliamentary counsel advises that the use 
of the word “must” is standard practice for parliamentary counsel in a range of Acts.  It is used throughout this 
Bill because there was ambiguity with the use of the word “shall” as it implies obligation sometime in the future 
but not as soon as possible.  The word “must” implies that the action is under obligation as soon as possible.  
This clause sets out clearly that once the child has been taken into provisional protection under the warrant, the 
protection order application must be made within not more than two working days, other than in those instances 
that will be prescribed in regulations.  That takes into account the problems in remote areas and attempts to 
redress them.  The member should start from the premise that the department is under an obligation to seek a 
protection order within two days of the child being taken into care.  The court must then endeavour to list that 
application within no more than three working days after the application is made.   

Clause put and passed. 

Clause 37:  Provisional protection and care without warrant if child at immediate and substantial risk -   
Ms S.E. WALKER:  This is a stunning clause.  This clause says that the department can do what it presently 
does when apprehending a child; that is, pick up the child and take it into provisional care without a warrant.  
However, under this provision, that cannot be done unless it is believed that the child is being significantly 
harmed in one of the categories of abuse and that there is an immediate and substantial risk to the child’s 
wellbeing.  How on earth are we going to get through all that lot?  The child might have been sexually or 
emotionally abused over a considerable period and be known to the department, but if the child is not suffering 
significantly, there will not be any intervention.  Subclause (2) states -  

An officer may, at any time, take a child into provisional protection and care if the officer suspects on 
reasonable grounds that there is an immediate and substantial risk to the child’s wellbeing. 

Why is that test different from the protection provision under clause 28 in which the child is not in need of 
protection unless the child has suffered significant harm as a result of one of the four forms of abuse?  I do not 
understand that.  Why did this clause not say action should be taken if the officer suspects on reasonable grounds 
that there is significant harm being done to the child as a result of physical, sexual, emotional or psychological 
abuse?  Why is there a different test in this provision?  

Ms S.M. McHALE:  It is very simple.  This provision deals with emergency situations in which immediate care 
is necessary and we need to act immediately to protect the child.  In the other instances, it is a decision about 
seeking a permanent order.  It is quite understandable.  When it is brought to the attention of the department, 
perhaps through the Crisis Care Unit, that a child is likely to be immediately harmed, we need to act.  Under this 
clause, the department has the power to remove that child without a warrant and to find for that child a safe 
environment.   

Dr E. CONSTABLE:  I agree with the member for Nedlands.  This is a stunning clause.  I will ask the obvious 
question that has been asked many times so far in this debate: what is new about this provision, if anything?  The 
point raised by the member for Nedlands is about language that is not consistent from one part of this Bill to 
another, which can become very confusing.  The minister just referred to an emergency situation.  We do not see 
the word “emergency” in this provision.  Other words conjure up some sense that it might be an emergency but 
the language in this provision does not necessarily point to an emergency.  In this instance we are giving powers 
similar to those of a police officer - the right of entry and the right to apprehend - to authorised officers of the 
department.  This is a very serious action, yet it is very wishy-washy and woolly in the way it has been 
presented.  I urge the minister to look at this clause again and to tighten up some of the language in it so that its 
intentions are absolutely clear, such as by putting in the word “emergency”, which was just used by the minister.  
When I first read this provision I did not think of the word “emergency”.  Rather than being absolutely clear on 
the first reading, this provision raises more questions that need to be answered.   

Ms S.M. McHALE:  This clause applies to a situation that the department has been made aware of and cannot 
walk away from at that point in time.  The child is at immediate risk; it is not necessarily significant or 
continuous risk.  It could be that the child has been left alone in a house or in a vehicle and is at immediate risk.  
We need to take that child and put it in a safe environment at that point in time.   

Dr E. Constable:  That is not clear on reading this provision.  If we are going to give these powers to people - I 
am not saying that we should not - it should be absolutely clear to anybody who reads this clause what it means.   
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Ms S.M. McHALE:  It means that there is an immediate and substantial risk to the child’s wellbeing.  It is not 
that they have been abused or that they have been hit but that their safety is in question at this very moment in 
time.  It may not be that the child is at risk tomorrow or the next week, so it is not a matter of sustained abuse or 
neglect.  It is happening right here and now; it is happening immediately.   

Dr E. Constable:  Give us an example.   

Ms S.M. McHALE:  We might have been informed that the child has been left alone in a vehicle or at home and 
there is an immediate and substantial risk to the child’s wellbeing in the here and now; action needs to take place 
in the here and now. 

Ms S.E. WALKER:  I am conscious of the time.  This is quite a serious clause.  I do not understand the 
minister’s comment that it is something that the department cannot back away from at that point.  What the 
minister has done is to give up the right to protect children in this State.  It gives up the right of officers to -  

Debate interrupted, pursuant to standing orders.   
 


